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RECEIVED

ing

Written Ex Parte
MM Docket No. 92-265
Program Access

Re:

The Honorable Reed E. Hundt
Chairman
Federal Communications Commissi n
1919 M street, N.W., Room 814
Washington, D.C. 20554

Dear Chairman Hundt:

Enclosed for your review please find a written ex parte
presentation by our client, the National Rural Telecommunications
Cooperative ("NRTC"), in response to a previous ex parte
presentation by United states Satellite Broadcasting Co., Inc.
("USSB") in the above-referenced proceeding.

USSB has entered into exclusive program distribution
arrangements with Time Warner and Viacom. The USSB/Time
Warner/Viacom deal provides exclusivity to USSB from two major
vertically integrated cable programmers, specifically for the
purpose of blocking competition by NRTC and other Direct
Broadcast Satellite ("DBS") distributors seeking to provide
service to areas unserved by cable operators. This exclusivity
arrangement is contrary to the letter and spirit of the Program
Access provisions of the Cable Act, and it must be prohibited by
the Commission's rules.

We look forward to discussing these issues with you
personally in the future. Meanwhile, should you have any
questions or concerns, please feel free to contact the
undersigned.

Sincerely,

fJ:::B~R~~
Enclosure
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Mr. William F. Caton
Acting Secretary,
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554 ~

Re: Ex Parte Presentatio
MM Docket NO.~2-26~
Program Access Proceeding

Dear Mr. Caton:

In accordance with Section 1.1206 (a) (1) of the Commission's
rules, please find enclosed for inclusion in the pUblic record of
the above-captioned proceeding two copies of a written ex parte
presentation made this date by the undersigned on behalf of our
Client, the National Rural Telecommunications cooperative
("NRTCtI), to the following Commission officials:

The Honorable Reed E. Hundt
Chairman

The Honorable James H. Quello
Commissioner

The Honorable Andrew C. Barrett
commissioner

Merrill Spiegel
Special Assistant
Office of the Honorable Reed E. Hundt



Sincerely,

fJ:::B.~R~

Two copies of a sample cover letter transmitting these
materials to Chairman Hundt are also enclosed for the record.
Cover letters to the other Commission officials are identical,
with the exception of the names and addresses of the addressees.

Should you have any questions or require any additional
information, please feel free to contact the undersigned.

Mr. William F. Caton
March 4, 1994
Page 2

Brian F. Fontes
Special Advisor
Office of the Honorable James H. Quello

Byron F. Marchant
Senior Legal Advisor
Office of the Honorable Andrew C. Barrett

James R. Coltharp
Special Advisor
Office of the Honorable Andrew C. Barrett

Roy J. Stewart
Chief, Mass Media Bureau

William H. Johnson
Deputy Chief, Mass Media Bureau

Alexandra Wilson
Acting Chief, Cable Services Bureau

Bruce A. Romano
Deputy Chief, Policy and Rules Division
Mass Media Bureau

James W. Olson
Chief, Competition Division
Cable Services Bureau

Diane L. Hofbauer
Director, Program Access
Cable Services Bureau

Enclosures

cc: Commission officials listed above

KELLER AND HECKMAN

,



Its Attorneys

Dated: Marcil 4, 1994
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Federal Communications Commission

Jolin B. Richards
Keller and Heckman
1001 G Street, N.W.
Suite SOO West
Wasllington, D.C. 20001
(202) 434-4210

B.R. Phillips, III
Cltief Executive Omcer
National Rural Telecommunications

Cooperative

To: The Commission

WASHINGTON, D.C. 20554

Development of Ceapetition
and Divenity ia Video
PnJarammlng Distribution and
Carriage

ImplemeDtatioll of Sections 12
aad 19 of the Callie Television
Consumer Protect'" .nd
Competition Act of 1992

In tile Matter of
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SUMMARY

United States Satellite Broadcasting Co., Inc. ("USSB") has entered into

exclusive prOlfllD distribution a.rranaements with two vertically integrated cable

programmers, Time Warner and Viacom. The USSB/Time Warner/Viacom deal

provides exclusivity to USSB specifically for the purpose of blocking access to

Time Warner's and Viacom's programming (~ HBO, Showtime, etc.) by the

National Rural Telecommunications Cooperative ("NRTC') and other Direct

Broadcast Satellite ("DBS") distributors seeking to provide DBS service in areas

unserved by cable operators.

The Cable Television Consumer Protection and Competition Act of 1992

(the "Cable Act") was adopted by Congress to curb cable industry abuses. USSB's

construction of the statute (i&u that cable gperators are prohibited from entering

into exclusive arrangements, but vertically integrated cable prO£UU1UUers such as

Time Warner and Viacom are free to do so) is contrary to the express language

of Section 628(c)(2)(C) of the Cable Act, the relevant legislative history and the

public policies supporting full and open Program Access for all multichannel

video programming distributors.

According to USSB, any vertically integrated cable programmer could

lawfully enter into an exclusive arrangement with one favored multichannel video

programming distributor per technology: one C-band distributor, one MMDS

,
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distributor, one SMAlV distributor, one DBS distributor (i&u USSB).

Competition from other distributors using the same distribution technology would

be blocked.

There is DO indication in the Cable Ad, however, that Congress would be

satisfied with access to programming by only ODe distributor~ techno10J.Y, as

USSB claims. One-distributor-per-technology is not "competition" in the video

programming marketplace, and it is not what Congress envisioned in adopting

strong Program Access requirements. Congress intended to and did create a level

playing field, so that all distributors, not just USSB, could have access to a wide

variety of cable programming for delivery to the American public.

USSB has 110 statutory right to block competition from what it calls its

"direct competitors." Congress intended just the opposite result. Congress

mandated full competition through fair access to programming on a technology

neutral basis.

The Commission should reconsider its rule [47 C.F.R. 76.1002(c)(1)]

implementing Section 628(c)(2)(C) of the Cable Act and prohibit ill

arrangements by vertically integrated cable programmers that prevent a

multichannel video programming distributor from obtaining programming for

distribution to persons in areas not served by a cable operator.

1



Pursuant to Section 1.1206 of the Commission's rules, the National Rural

Second Ex Parte Presentation in response to a recent Ex Parte Presentation by

RECEIVED

.- 4.,..

MM Docket No. 92-265

)
)
)
)
)
)
)
)
)
)
)

WASHINGTON, D.C. 20554

BEFORE THE

Fedenl Communications Commlulon

In the Matter or

I_plenIeatatioll of SedloRS U
and 19 or tile Callie Tele\'ision
Consumer Protect_ ud
Competition Act or 1992

DeveloplRellt or CoIapetition
and Diversity ill Video
Proaramming Distribution and
Carriage

SECOND EX PARTE PRESENTATION
BY DIE

NATIONAL RURAL TELECOMMUNICATIONS COOPERATIVE

To: The Commission

Telecommunications Cooperative ("NRTC'), by its attorneys, hereby submits this

United States Satellite Broadcasting Co., Inc. ("USSB") in the above-captioned

proceeding.I/ From beginning to end, the USSB Ex Parte Presentation is a

personalized attack on NRTC. It is replete with countless unsubstantiated and

1/ ~ USSB's "Ex Parte Response to Ex Parte Presentation by the National
Rural Telecommunications Cooperative," (hereinafter USSB Ex Parte
Presentation or "USSB"), filed with the Secretary on January 24 and February 3,
1994 (Public Notice Nos. 41730 and 41815, February 11 and 22, 1994,
respectively).
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false allegations of misrepresentation, fraud and other abuses by NRTC. It is

apparently designed to divert the Commission's attention from the serious legal

and policy issues raised by USSB's exclusive program distribution arrqement

with Time Warner and Viacom. The USSB/Time Warner/Viacom deal provides

exclusivity to USSB from two major vertically integrated cable programmers,

specifically for the purpose of blocking competition by NRTC and other Direct

Broadcast Satellite ("DBS") distributors. This exclusivity arrangement is contrary

to the letter and spirit of the Program Access provisions of the Cable Act, and it

must be prohibited by the Commission's rules.

I. JWJrarmuul

1. On November 19, 1993, NRTC presented its first written ex parte

presentation in this proceeding.2I NRTC argued that the statutory ban against

exclusive program distnbution arrangements in areas unserved by cable [47 USC

548(c)(2)(C)] applies to vertically integrated cable programmers, such as Time

Warner and Viacom, as well as to cable operators. NRTC urged the Commission

21 Ex Parte pweptatjon by the Nt",) Rural Te1cGOJDlDunjcatiogs
Coqpera1iyc. MM Docket No. 92-265, November 19, 1993; First RCJlOI1 and
Or4cr, 8 F.C.C.R. 3359 (April 30, 1993); PeQtion for Reconsideration of the
NatioDll Rural T.1MumpuniQtjgp ew.nuY.C, MM Docket No. 92-265, June
10, 1993; Reply of tile National Rural Telecommunications Cooperatiye. MM
Docket No. 92-265, July 28, 1993.
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to reconsider its adoption of 47 C.F.R. 76.1002(c)(1) and to bring the rule into

confol'lDaDCe with the statute.

2. NRTC noted that USSB bad entered into exclusive arrangements with

Tune Warner and Viacom for the distribution of HBO, Showtime and other

programming throughout the country. No other DDS distributors can obtain the

same programming from Time Warner or Viacom at any price. NRTC argued

that the USSB/Time Warner/Viacom exclusivity arrangement was anticompetitive

and prohibited by the Program Access requirements of the Cable Act.

3. In January and February of 1994, USSB filed its ex parte response to

NRTC's presentation. It is a lengthy (95 page) attack on the credibility and

integrity of NRTC. Rather than addressing the anticompetitive issues obviously

raised by USSB's exclusive programming arrangement with Time Warner and

Viacom, USSB chose to focus on irrelevant and false charges against NRTC that

are apparently designed to divert the Commission's attention from the

USSB/Time Warner/Viacom deal.

4. USSB's relentless rhetoric and its unfounded allegations of misconduct

by NRTC continue unabated throughout its ex parte filing. In fact, there is very

little in USSB's filing that is not based on wild accusations of misrepresentation,

,
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fraud or similar misconduct by NRTC. Even FCC Chairman Hundt did not

escape the broad brush of USSB's innuendo.V

IL NRTC,..· to USSR Ex Parte FlII'1

5. NRTC stands by the accuracy and truthfulness of the statements

contained in its ex parte presentation. Although NRTC will not respond to each

of the multitude of unfounded allegations made by USSB, a sampling of USSB's

accusations are addressed below.

6. Initiation of PBS Service. USSB alleges that NRTC somehow

"misleadingly" made a statement which "suggests" that USSB will initiate DDS

service at some point "after" DirecTv. (USSB, pp. 4-5). It is a matter of public

record in this proceeding, however, as reiterated by both USSB and NRTC in

their respective ex parte presentations, that DirecTv, NRTC and USSB are

scheduled to launch DDS service in 1994 utilizing the same satellite. The

Commission, its staff, USSB, NRTC and DirecTv are already well aware of this

fact. (NRTe, p. 2). Nothing to the contrary was ever "suggested" by NRTC.

7. USSB p.q,oyJ. USSB claims some type of impropriety by NRTC in

not disclosing USSB's "Proposal For Qualified Franchisees of the National Rural

USSB, p. 7, n. 4.
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TelecommunicatiODI Cooperative to be Limited Non-exclusive 'Sales Agents' for

USSB-distributed DBS Programmi"l Services," which was pending at the time of

NRTCs ex parte presentation. (USSB. p. 17, n. 12). In fact, pursuant to a

Confidentiality Agreement with USSB, NRTC was bound JW1 to disclose the

terms and conditions of USSB's proposal. Moreover, USSB's proposal was

rejected by NRTC for a number of legitimate reasons, not the least of which was

its inconsistency with the Cable Act. As a multichannel video programming

distributor in its own right, NRTC has a statutory right of access to programming

from vertically integrated cable programmers, such as Time Warner and Viacom.

47 U.S.C. 548(c)(2)(B) and (c)(2)(C). NRTC is not obliged, under the law, to

become a "Sales Agent" for USSB.

8. ussaaime Warncr/Yiacom. USSB repeatedly claims that NRTC

somehow "misleadingly characterized" or "misrepresented" USSB's relationship

with Viacom and Time Warner by referring to the "USSB/Time Wamer/Viacom"

exclusivity arrangement. (USSB, p. 2., p. 17 n. 12). USSB admits, however, that

it has exclusivity arrangements with Time Warner and Viacom that block other

DBS distributors, such as DirecTvand NRTC, from obtaining HBO, Showtime

and other programming for distribution over DBS.!! (USSB, pp. 2-3). USSB

!/ Contrary to USSB's accusations, NRTC neither sought nor received
exclusive programming distribution arranaements from vertically integrated cable
programmers, either directly or through DirecTv. (USSB, p. 30).
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does DOt deny the substance or effect of the relationship with Time Warner and

Viacom, but only quibbles with the shorthand terminology used to describe it.S)

9. PrilMJ,tar. USSB claims that NRTC somehow mischaracterized the

Primestar matter. (J1SSB, pp. 31-32). In fact, USSB took statements made by

the Honorable John Sprizzo during the Primestar hearing and presented them to

the Commission in support of USSB's argument that the Cable Act permits

"competitive exclusivity.nW This attempt by USSB to bootstrap the Primestar

proceeding into the FCC proceeding is precisely what Judge Sprizzo cautioned all

participants in the Primestar proceeding, including USSB, JlQ1 to do:

Whatever I have done in app~ this decree is not in any way a
findina by this Court that any conduct challenged in the future,
either in the Courts or at the FCC in an administrative hearing, is
lawful by virtue of the fact that the Court has signed this decree.
(Trans. p. 48)

H I approve this decree, I am indicating no opinion whatsoever in
any shape, manner or form with respect to whether exclusive
contracts do or do not conform with the Cable Act. (Trans.,
p.22)

There is nothing in this decree that binds the FCC in any way or
binds you in any way, nor should any finding I make in approving
this decree be taken in any shape, manner or form as any

S) The "USSBfTime Warner/Viacom" arrangement has been a matter of
public record with the Commission since at least last July. (s=, U, QRposition
of Yiacoub p. 7, n. 4; NRTC Reply, pp. 2-3).

W Scc, "The USSB View of Program Exclusivity in the DBS Marketplace,"
MM Docket No. 92-265, Sept. 28, 1993 at pp. 4-5; USSB, p. 4.
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imprimatur of approval or any SllIIOStion that the particular
exclusive CODtracts are lawful or UDlawful. (Trans., p. 23)

H I chooIe to lpPI'OVe this decree, U I think I will, I am not
sugesd.Da ia any shape, JIJIlIIDer or form that exclusive contraet8
with orbital pnJYiders or the price determinations are lawful. I will
say that for t1Ie record, so that if they try to use it, you can say
Judge Sprizzo bas said specifically that, in approving the decree, he
is adherina to principles of federalism and therefore allowing the
State Attorneys General to decide what they think to be
appropriate, without unnecessary judicial interference. (Trans.,
p.30)

10. Havina blatantly disregarded the Judge's admonitions, USSB

nonetheless accuses NRTC of "falsely" characterizing USSB's use of the Primestar

decree (USSB, pp 31-32). There is nothing "false" about NRTC's characterization

of USSS's handling of the Primestar matter. USSB clearly took Judge Sprizzo's

remarks out of context and then used them at the Commission to support USSB's

construction of the Cable Act, an approach specifically disavowed by the Judge on

the record of the Primestar proceeding.

11. The remainder of USSB's allegations fall into the same category:

false, unsubstantiated and personalized accusations against NRTC, which are

designed apparently for no other reason than to obscure the legal and policy

issues raised by USSB's exclusive arrangement with two major vertically

integrated cable programmers.
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12. The Cable Act was adopted by Congress to curb cable industry abuses.

USSR's CODStruetion of the statute (.i&.u that cable gpcraton are prohibited from

entering into exclusive arrangements, but vertically integrated cable pro£1'lDlJIMmi

are free to do so) violates the letter and spirit of the Cable Act, the relevant

legislative history and the public policies supporting full and open Program

Access for all multichannel video programming distributors.

1. TIae ussatn-e Waner/VI8CNI EJrdalivity ArnmaemeDt Is Prollibitecl
by SedIoIl QI(c)(l)(C) of the Cable A£t.

13. NRTC's Petition for Reconsideration concerns only the Commission's

rule [47 C.P.R. 76.1002(c)(1)] implementing Section 628(c)(2)(C) of the Cable

Act, regarding the provision of programming service in areas Unserved by cable

operators. USSB and NRTC differ in their respective interpretations of this

section of the Cable Act in only one material respect: NRTC says that ill

exclusive arrangements are prohibited, includiD& those involving cable operators,

while USSB says that 2Dlx exclusive arrangements involving cable operators are

prohibited.
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14. Section 628(c)(2)(C) states, in reprd to the distribution of

programming to areas UD:,erved by cable, that the FCC's rules must:

prohibit pnetices, understlndinp, II"fI.IJFments, and activities,indum. udusive contracts for saaeDite cable proaramming or
satellite m-o.dcast programrnina between a cable operator and a
satellite cable programming vendor or satellite broadcast
proarammi. vendor, that prevent a multichannel video
~ distributor from obtainq such programming from any
satellite cable programming vendor in which a cable operator has
an attributable interest or any satellite broadcast programming
vendor in whieb a cable operator bas an attributable interest for
distribution to persons in areas not served by a cable operator as of
the date of enactment of this section. 47 U.S.C. 548(c)(2)(C).

15. With respect to the distribution of programming to persons in areas

served by cable, the FCCs rules must:

. . .prohibit exclusive contracts for satellite cable programming or
satellite broadcast programming between a cable operator and a
satellite cable programming vendor in which a cable operator has
an attributable interest or a satellite broadcast programming vendor
in which a cable operator has an attributable interest, unless the
Commission determines (in accordance with paragraph (4» that
such contract is in the public interest. 47 U.S.C. 548(c)(2)(D).

16. As a result of the significant difference in tbe language of these two

subsections, NRTC argued in its ~~ presentation tbat 2(C) prohibits ill

exclusive arrangements in areas unserved by cable (includina exclusive
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arnDFIMftts invoIviaI cable operators), while 2(0) prohibits WJ1l certain

exclusive contracts involving cable operators in areas served by cable.V

17. USSB claims) however, that there is "absolutely nothing" to support

NRTCs different readings of subsections 2(C) and 2(0), because there are only

"slight differences" in the wording of these two subsections (USSB, pp. 12-15, 24).

In fact, the language of the two subsections is markedly different! The former is

couched in terms of prohibiting all exclusive arrangements in areas unserved by

cable, inclwJiD& exclusive contracts with cable operators.81 The latter prohibits

.oD1x certain exclusive contracts with cable operators in areas served by cable.2/

There is ample justification to read these two subsections differently, because they

are worded differently. The prohibitions in Subsection 2(C) (unserved areas) are

clearly much broader than those in Subsection 2(0) (served areas).

V Other sections of the Cable Act, including Sections 628(b) and
628(c)(2)(B), also appear to prohibit exclusivity arrangements such as the
USSB/Time Warner/Viacom deal.

81 Section 628(c)(2)(C) refers broadly to all "practices, understandings,
arrangements, and activities" that prevent a distributor from obtaining
programming. The sinIJ.e phrase between the two commas (i&u "iuclndin&
exclusive contracts for satellite cable proaramming or satellite broadcast
programmina between a cable operator and a satellite cable programming vendor
or satellite broadcast prosramming vendor," emphasis added) is only one example
of the type of conduct that is prohibited.

2/ Section 628(c)(2)(0), in fact, does not refer to anything lm1 exclusive
contracts between a cable operator and vertically integrated programmers.
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18. The debate between USSB and NRTC concerning the proper

interpretation of the statute boils down to the use of the word "including" within

the cootext of the prohibitions contained in Section 628(c)(2)(C). USSB

effectively writes the word out of the statute and claims that~ exclusives with

cable operators are prohibited.lOI NRTC takes the word at face value and

argues that exclusive arrangements involving cable operators are but one type of

exclusive arrangement prohibited by the statute.

19. As a principle of statutory construction, the term "including" within a

statute is interpreted as a word of enlargement or illustrative application. The

Supreme Court has determined that "includes" enlarges the scope of a statute

rather than limits it. In Federal land Bank y. BiWarck Lumber Co., 314 U.S.

95, 100 (1941), the Supreme Court explained that the term "including" is not one

of "all-embracing definition, but connotes simply an illustrative application of the

general principle." ~ iWl Phelps DOOle Corp. y. NLRB, 313 U.S. 177, 189

(1941); Helverinl y. Morlan's. Inc., 293 U.S. 121, 125 (1934); American SuretY

Co. of New York y. Marrota. 287 U.S. 513 (1933). Other courts routinely have

adhered to this same common sense interpretation of the term "include." ~

J.D./ In essence, USSB attempts to re-write the statute on its own motion, by
insertina a comma after the phrase ", including exclusive contracts for satellite
cable proaramrniDJ or satellite broadcast prOlfUDJlling" and making other
structural chanaes in the phraseology of Section 628(c)(2)(C). Only in that
distorted way could USSB possibly conclude that the statute governs only cable
operator conduct.
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Amcrjqn Fed. of I,1cyjaiop &: Radio Ardst& y. NLRB. 462 F.2d 887, 890-91

(D.C. Cir. 1972) (the term "includes" in National Labor Relations Act is a term of

enlal'aement, not of limitation); 5IlOO Corp. y. yuan. 730 F. Supp. 1535, 1545

(D. Wyo. 1990) aI:d 790 F.2d 757 (10th Cir. 1992) (the word "includes" indicates

that what follows is a nonexclusive list which may be enlarged upon); _ ~ 11

U.S.C. § 102(3) ("includes" and "including" are not limiting).

20. Contrary to USSB's arguments, notbin, in Section 628(c)(2)(C) states

that~ exclusive arrangements involving cable operators are prohibited. Other

exclusive arrangements, includina those involving vertically integrated cable

programmers, are prohibited, as well. USSB's exclusive arrangement with Time

Warner and Viacom very definitely runs afoul of this broad statutory prohibition.

2. 11ae IAIIlllItIve History Supports a BaD on All Exclusive Arraqeaeats
iD UuerYed Areas.

21. The straightforward statutory language of Subsection 628(c)(2)(C) is

controlling and would supersede any conflicting legislative history. ~ Chevron

U.SA y. National Resources Defense Council. Inc., 467 U.S. 837 (1984). In this

instance, however, there is no compelling legislative history to the contrary.

USSB points only to language recognizing, as NRTC does, that exclusive contracts

between a cable operator and a programming vendor m prohibited by this

section. H.R. Conf. Rep. No. 102-862 102d Cong, 2nd Sess. at 92 (1992);~
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u., Opposition of USSB, pp. 7-8, USSI Ex Pane PmcDtation, p. 23. Nothing in

the Conference Report, however, states that Congress intended to prohibit_

exclusive a.rranaements between cable operators and programmers. As the

Supreme Court has DOted, "•••the Ianauale of a statute -- particularly language

expressly granting an agency broad authority -- is not to be regarded as modified

by examples set forth in the legislative history.« Pension Benefit Guarantee Com.

y, LTV Com.. 110 S. Ct. 2668, 2677 (1990).

22. To the extent legislative history and o.oor debate is relevant, however,

it supports NRTCs, not USSB's, construction of the statute. USSB's reliance on

statements by the Honorable Billy Tauzin, sponsor of the Program Access

provisions, to support its interpretation of the statute is particularly misplaced.

(USSB, p. 15, n. 15).

23. USSB claims that Representative Tauzin did not intend to prevent

DBS and other multichannel video programming distributors from entering into

exclusive contracts with vertically integrated programmers. Representative

Tauzin, however, is already on record in the Primestar proceeding as QwWDI

the very interpretation of the statute that USSB asserts in this proceeding. In his

letter to Judge Sprizzo, Representative Tauzin made it clear that he was

extremely concerned that any settlement in the Primestar matter not allow an

"exclusive contract with a high-power DBS operator at the 101 degree orbital
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position effectively permitting the Primesw- Partners to prevent any other DDS

operator at that orbital position from obtainiua the programming controlled by

Primestal' and its pu1Ders."11I This type of exclusivity, of course, is represented

by the USSB/Ttme Warner/Viacom deal. It is exactly the type of exclusivity the

Tauzin Amendment was designed to prohibit.

24. Should further ''legislative history" be relevant to disposing of any

uncertainties regardina Congressional intent in adopting Representative Tauzin's

Program Access Amendment, the following excerpts from the July 23, 1992, floor

debate prior to House passage of the Tauzin Amendment should remove any

doubt..w The Tauzin Amendment was adopted after a weaker amendment

offered by Representative Manton was rejected on the grounds that the Manton

Amendment would not prohibit discrimination or allow open access to

programming for cable's competitors. The Manton Amendment was supported by

cable monopolists aDd In! USSB..L1/ After House passage of the Tauzin

111 SK, Letter from the Honorable Billy Tauzin, to the Honorable John
Sprizzo, June 16, 1993, NRTC Re.ply, mpra, Attachment A, a copy of which is
attached hereto.

J:JJ Emphasis added throughout.

lJ/ USSB claims that "NRTC falsely states that 'USSB unsuccessfully lobbied
on the side of the cable programmers in opposina the program access provisions
of the Cable Bill.'" (l1SSB, p. 2, n. 1). As reflected clearly in the Conaressional
Record, however, USSB and "giant (cable) monopolists" supported the Manton
Amendment, which was defeated in favor of the more stringent Tauzin
Amendment. !l., 138 CONGo REC. 6535, 6541 (daily ed. July 23, 1992).
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Amendment, it was accepted by the House and Senate with no substantive

modifications.

25. DurinI the floor debate, the remarks of Mr. Manton and supporters of

his Amendment make clear their coacem that the Tauzin Amendment would "go

too far" by barring exclusive arrangements in the cable industry:W

Mr. M.... (AGAINST): Mr. Chairman, the Manton-Rose
amendmeut offers the House a clear choke between our reasonable
and balanced approach to prosram access and the far reaching,
radical approach taken by my mead from Louisiana, [Mr. Tauzin].
... Mr. CIIair-, the T·"';, 1IM7drMt would require that all
yidco djatnlu*en pbtain ..,..",.... at a Government regulated
wholesale price. The Tauzin ameDdment is not about access, it's
about wholaale price regulation..... Mr. ""irman exclusiye
contr¥*"eI IITIWWots * an ""'Ot and beneficial role in
the mu'tic'w=' yideo markclPlerc The rCK!QIDjtjgn of exclusiye
rilbtJi Ii- .,.-am'Ma apd Able Wmkn an incentive to invest
in DCW and i_oved....... "eJut iDA"";»1 the Quality of
divolJi&y of .........iDl wi'e" to OOIIf!UJWL BarrioS exclusiveava.g-dl have a mill. efts on the deyelQPment of new
products. 138 CONGo REC. 6535 (daily ed. July 23, 1993)

Mr. FIeWI (AGAINST): Mr. Chairman, the Taupo amendment is
"IUletoo' _Dill, It would force Abk pnwrammers to sell their
pmd!!$! to IV mmpetitor at a GQ¥ltJlJDCIJt:fCaulated price.... The
Tauzin amendment would deny cable programmers the right to
differentiate their wholesale price.... The Tauzin amendment is so
restric;tiye CMl die issue of exclusive meads that it would
esscnti.lly dqy these types of arranaements. 138 CONGo REC.
6536 (daily ed. July 23, 1993)

W The President of USSB even wrote to the Enerl)' and Commerce
Committee Chairman and complained, according to Mr. Manton, that the Tauzin
Amendment "goes too far." 138 CONGo REC. 6535 (daily ed. July 23, 1992).
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Mr. SC••• ft (AGAINST): 1._ ........ that I blame
,,*'. AP7?7! eM -tori ."...nMD for WIlIlthw ,,"SS to that
whic:b ...... cable television as eDOI1DOUS success. .... The
yeptge mn'rNnt OR the gtJw lee", r~i. the bend- of
Md'" ......&jon ilID"mcOts ... 138 CONG. REe. 6537 (daily
ed. July 23, 1993)

Mr. JUc\.III.a (AGAINST): ])I Ie,,» ewpdmcnt will tJt"e
.... tiIh' from raNc that illivu to everyone else
ia the CDtI.fennl ipdyetr;y; &hi ' to qmtml the USC of their
iptplla;hwJ ...-ax) .... If the Tauzin amendment passes, who in
their right mind is going to risk their money in a programming idea.
Because in die world envisioned by the sentleman from Louisiana,
if your proaramming idea turns out to be a flop-too bad. And if it
turns out to be a success, well then tile federal Goycrnment will
$*9 in ""·te that ,. IcJ1 i& em gorta;p tmps oopdjtkm and
pDg;$1 MIY is it t1ym tbet qHe...mmip. cappot enter into
the Nl!IlC JEff mlusive co.. 'DlNM'CDts as their
mmpodtqn S'IJ for futwe ...... inyntmcpu. That is simply
unfair. aM "tIM'C¥nts ngthioa more tbap a pupitive attack on the
cable industty. 138 CONGo RBe. 6539, 6540 (daily ed. July 23,
1993)

Mr...... (AGAINST): The ewpdmcn' of the 'entleman from
lpujaiapa 'M bJ barriPl C'GhJSiye ...tion greements eyen
'lMot a ..... of antkopptitM "PP"u&t 1M by forcio. the
sale of R'lFP'min. at in caMP norm national prices. the
amendment creates enormous new problems ... Program owners
devote enormous creative powers and invest significant financial
resources in their products. In markctin& those product, it is only
fair that they seek to get the best price they can. Denying them the
ability to enter into exclusive contracts necessarily means that they
cannot get top dollar from their customers. 138 CONG. RBC. 6541
(daily ed. July 23, 1993)

Mr. Se.... (AGAINST): Without a program access section, this
legislation will not stimulate real competition to the cable
monopoly. However, we must _cst II'QII1'm access while also
prewviDI the d,bt of pm.,...." to c:ontm1 tbcir product. The
Rose-Manton amendment will achieve both goals; the Tauzin
amendment will not. 138 CONGo RBe. 6540 (daily ed. July 23,
1993)



- 17 -

26. Commeats by supporters of the Tauzin Amendment make clear that

the concerns of thole supporting the Manton Amendment were justified. 1be

Tauzin Amendment clearly was intended to prohibit exclusive arrangements in

the cable industry:

Mr. EdEart (FOR): The .... hin. "" MyCf been 'P;nw of
Mi. dpmh They krKM "'It if dw maintain tbcir mnaJehoJd
on mi' inl thq AD •• dgn OOIIIR'tition.... Mr.
Tauzin's amendment is the only way that free and fair competition
will be possible in this industry. 138 CONG. REC. 6540 (daily ed.
July 23, 1993)

Mr. tuca... (FOR): New..... such as wireless cable
apd direct hmedp,t satellite are .. 10 rnmpete with cable.
These competiDa teclmoloBies want to offer similar channel
selections at competitive prices. But the cable industry has done
everythina in its power to keep these competitors from getting off
the ground. Cab.. ptOlI""D'Rr who 1M own local cable
'P'WrW bayc denied "'9. 'riMJ'WiCI access to their
pmanunnJi. - either by rofyljPI to SIll or by clw.&inl ridiculously
hiab prices. 138 CONG. REC. 6539 (daily ed. July 23, 1993)

Mr. Bani. (FOR): YertjqJIy in....tr4 cable companies have the
ability to dlgkc off these potential An_titoll Qy kecpin& a
strap.MaW QYer PIOJAmmiD&. 'l)o IalRn amendment addresses
meR iEW ." preventj. theM c*Ie JKQII1P'U""1 from
pnreN9D'Nr rcfuliol to deal with alt«patiye multi-video providers.
It will also prohibit these programmers from discriminating in price,
terms and conditions in offering its programming. 138 CONG.
REC. 6541 (daily ed. July 23, 1993)

Mr. Markey (FOR): Now, we have sot to make sure they have
access to proaramming, and that is all thi, aDWMimeut does is just
mW sgre that there is a sale of .. yjdoo pmanunmjna from the
qhIc iw'M.., for a rmgnahlc price CliJr to the atcUite jndusUy.
plain pd u.k mmpctitiog, the same thing we did when we
forced the broadcasters to give their signals for free over to the
cable industry back in the mid-seventies so that we could give birth
to that industry. It is a very simple proposition, and by the way, by
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. the year 2000 it would olwiMe the Deed for any further rate
replatioD beeauIe you have real wmpetition out in the
marketplace ... 138 CONGo REC. 6538 (daily ed. July 23, 1993)

Mr. su,. (FOR): The best way to lower rates and better service
is thrOUlb competition. That is my preference. ... The cable
operators teU me that is their preference too, but then they do
everything they can to prevent competition. To start with, cable
operators do not want te1ephoDe ~nies to provide cable
services, but they also oppose the TWDn Amcndmcmt which will
aI1gw aMm...1c co,.,. wimlce AhJc companies. and
telcpbpnc qwpnjCS access to the ... prOJAIm the cable
OOIIJR'pje hMt access to.... So what are we left with? A
monopolistic industry that will continue to set its own price with
nothing to restrain it. ... I urge my colleagues to open the door to
true competition and support the Tauzin amendment. 138 CONG.
REC. 6539 (daily ed. July 23, 1993)

Mr. JIeu..... (FOR): We now face the issue: What can we do to
make a porous bill livable? And that is the Tauzin amendment.
Specifically, it Jives a break to people who want to get in this
business.... It helps the rural wellite people who need to &et in
hem and who would not be wired anyway by the cable companies.
138 CONG. REC. 6537 (daily ed. July 23, 1993)

Mr. S,.... (FOR): Moreover, the Tauzin amendment prevents
prgpammm 'hat are yertiqJly in....cd with qhle system
operators from dir.qiminatiDI in the price, terms and conditions that
they offer to competing cable system operators or alternative
program distribution technologies. .... Just as Congress aided the
infant cable industry to grow, it now should give the same
consideration to fledgling technolopes. .... Support the Tauzin
amendment. Ensure competition in the cable industry and access to
cable TV for all Americans. 138 CONGo REC. 6536 (daily ed.
July 23, 1993)

Mr. Cooper (FOR): The Taunn mil is SQIlPOrted by even
oomPt"tor _gyp that is out there: the satellite dish people, the
telephone people, the wireless cable people, the other foIlts :wlw
want tg haH a sIaanq to live us I _q in cable propmmjD&:
The Mp__roach. OD the otJacr band. is sypported by the aiant
mongpolists. 138 CONGo REC. 6541 (daily ed. July 23, 1993)


